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Disclaimer 
COMMERCIAL-IN-CONFIDENCE 

This document is provided for information purposes only.  You must not use this document other than with the 
consent of nbn and must make your own inquiries as to the currency, accuracy and completeness of this 
document and the information contained in it.   

The contents of this document reflect nbn’s current position on the subject matter of this document.  The 
contents of this document should not be relied upon as representing nbn’s final position on the subject matter of 
this document, except where stated otherwise.  Any requirements of nbn or views expressed by nbn in this 
document may change. 

© 2016 nbn Co limited. All rights reserved. 
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1  Introduction 

1.1  Background 
Under the terms of the Wholesale Broadband Agreement (WBA), nbn and its Customers agree to 
manage and resolve disputes that may arise under or in relation to the agreement in accordance 
with a set of rules that are set out in Module G of that agreement (the Dispute Management 
Rules).1  The same Dispute Management Rules have been incorporated into all of nbn’s standard 
forms of access agreement, including the Satellite Wholesale Broadband Agreement and Test 
Agreement that are published as Standard Forms of Access Agreement on nbn’s website.2 

The Dispute Management Rules provide that certain functions and responsibilities, which contribute 
to the fair and efficient resolution of disputes, are to be performed by appointees to the roles of 
‘Pool Member’ and ‘Panel Member’.  The functions and responsibilities of each role are described in 
the Dispute Management Rules. 

nbn has made certain commitments in its Special Access Undertaking (SAU) about the way in which 
Pool Members and Panel Members will be nominated and appointed, as well as the standard terms 
on which they will be appointed.  These commitments are intended to ensure that Pool Members 
and Panel Members can perform their functions and responsibilities independent of the parties to 
the dispute, thereby facilitating the achievement of fair and efficient dispute resolution outcomes 
using consistent and unbiased dispute resolution processes.   

1.2  About this Consultation 
In March 2015, nbn appointed the second tranche of Pool Members in accordance with the SAU.  
The term of these appointments was for 2 years and expires in March 2017.  In these circumstances, 
nbn recently consulted with these second tranche appointees regarding their availability for a 
further extended appointment.  Following that engagement nbn is proposing to extend the 
appointments for the second tranche appointees listed in the table on page 8 by way of re-
appointment for a further 2 year period.  nbn is also proposing to introduce 3 new appointments to 
the Pool for the same 2 year period.  The purpose of this consultation process is to seek the views of 
Customers and Access Seekers on these candidates for appointment to the Pool for a 2 year period 
from March 2017.  

For the avoidance of any doubt, Customers and Access Seekers are not required to provide any 
feedback or make any submissions in regard to the proposed re-appointment of these Pool 
Members, however they may choose to if they wish.  

                                                           

1 Excluding billing disputes, which are resolved in accordance with separate billing dispute processes 

2 Dispute Management Rules that are the same as those set in the WBA were incorporated into the Satellite Wholesale Broadband 
Agreement on 16 December 2013 and the Test Agreement on 13 December 2014. 
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Submissions in response to this consultation paper should be sent by email to 
industryengagement@nbnco.com.au by no later than 5:00 pm on 7 October 2016. 

nbn will consider all submissions to be public submissions.  If a respondent wishes to provide 
commercial-in-confidence material as part of its submission, nbn requests that the respondent 
provides public and confidential versions of its submission, with the commercial-in-confidence 
material in its public version substituted with an appropriate symbol or marking (e.g. ‘c-i-c’). 
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2  Pool Members  

2.1  Why do we need Pool Members? 
The Dispute Management Rules provide various means by which a dispute may be resolved, 
including mediation, expert determination, an alternative agreed dispute mechanism, or panel 
arbitration.  If the disputing parties do not agree to use mediation, expert determination or any 
other alternative agreed dispute mechanism to resolve the dispute, either of the disputing parties 
may refer the dispute to the Resolution Advisor to arrange for panel arbitration, in which case the 
members of the arbitral panel will determine the dispute by arbitration.3   

2.2  Selection of Panel Members 
The process for selecting members of the arbitral panel is prescribed by the Dispute Management 
Rules. 

If the dispute is referred to the Resolution Advisor to arrange for panel arbitration, the Resolution 
Advisor is required to select three current and available members of the Pool for appointment as 
members of the arbitral panel.4  Although the Resolution Advisor is responsible for selecting the 
members of the arbitral panel, the disputing parties are responsible for appointing the persons 
selected by the Resolution Advisor as members of the arbitral panel.  Such appointments need to be 
made on the standard terms of appointment that have been approved by the ACCC (subject to 
certain permissible variations that may be made by the Resolution Advisor).5   

2.3  Appointment of Pool Members to the Pool 
The process for the appointment of members of the Pool is prescribed by the SAU.  The process is 
summarised in the table below:6   

                                                           

3 Clause G2.1(c)(iii) of the Dispute Management Rules. 

4 Clause G4.2(a)(ii) of the Dispute Management Rules. 

5 Clause G4.2(g) of the Dispute Management Rules. 

6 Section 2.1 of Annexure 1 of Schedule 1H of the SAU. 
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 Description 

Step 1 nbn seeks views of Customers and Access Seekers on candidate(s) for appointment to the Pool (i.e. this 
consultation) 

Step 2 nbn, having regard to various matters prescribed by the SAU, nominates one or more candidate(s) for 
appointment to the Pool by providing the ACCC with a written notice setting out the name, expertise and 
experience of the candidate(s) 

Step 3 The ACCC decides whether to approve or reject the nominated candidate(s) for appointment to the Pool 

Step 4 nbn appoints the ACCC-approved candidate(s) for appointment to the Pool as Pool Members on the ACCC-
approved standard terms of appointment of Pool Members 

 

When selecting candidates for nomination for appointment to the Pool, under the SAU nbn has to 
have regard to a range of factors, which are summarised below: 

1. the submissions received by Customers and Access Seekers in response to this consultation; 
 

2. the need for the Pool to comprise members who have a reasonably diverse and balanced 
range of professional skills and experience; 
 

3. the need for the Pool to comprise a sufficient number of members to enable panel 
arbitrations to proceed in the manner contemplated by the Dispute Management Rules; 
 

4. the need for the Pool to contain a reasonable proportion of legal practitioners or dispute 
resolution practitioners in its membership; 
 

5. the need for candidates to have an understanding of the Australian telecommunications 
industry (or be able to acquire such an understanding quickly); and 
 

6. the experience of candidates in dispute resolution procedures.7 

2.4 Term of Appointment 
nbn is proposing to appoint the proposed members to the Pool for a term of two years.      

                                                           

7 Section 2.1(d) of Annexure 1 of Schedule 1H of the SAU. 
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3  Candidates for Nomination as Pool 
Members 
nbn is proposing to nominate  the following candidates for appointment to the Pool for a 2 year 
term commencing March 2017: 

Candidate Professional 
experience/background 

Location Proposed day rate (ex 
GST)* 

David Levin QC IAMA grade 1 arbitrator; 
Queen’s Counsel 

Melbourne $8,000 per day; $800 per 
hour  

Greg Thorpe IAMA grade 3 arbitrator; 
engineer; regulated 
network industry 
professional 

Brisbane $450 per hour 

Ian Harley Bailey SC Senior Counsel; IAMA grade 
1 arbitrator; ACDC nominee 
for arbitrations; 
professorial fellow in Law at  
University of Melbourne; 
adjunct professor in Law at 
University of Technology 
Sydney; Royal Australian 
Institute of Architects 

Sydney $5,000 per day; $500 per 
hour 

Michael Shand QC Queen’s Counsel; CIArb Melbourne $9,900 per day; $990 per 
hour  

Michael Sweeney QC IAMA grade 1 arbitrator; 
barrister 

Melbourne $9,000 per day 

Philip Argy IAMA arbitrator; solicitor; 
computer / IT professional 

Sydney $3,500 per day 

Raymond Finkelstein QC Queen’s Counsel; former 
Federal Court judge; former 
acting Solicitor-General of 
Victoria;  former President 
of the Australian 
Competition Tribunal and 
Australian Copyright 
Tribunal; adjunct professor 
in Law at Monash University 

Melbourne $13,000 per day 

Tony Samuel 
ACICA; CIArb; forensic 
accountant 

Sydney $690 per hour 

Mark Dempsey SC 
Senior Counsel; ACICA, 
CIArb 

Sydney $8,000 per day  

Dr Annabelle Bennett AO SC 

 

Arbitrator of the Court of 
Arbitration for Sport; former 
Federal Court judge; former 
Presidential Member of the 
Administrative Appeals 

Sydney $8,000 per day; $900 per 
hour  
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Tribunal 

Dominique Hogan Doran SC 

 

FCIArb; NSW Bar approved 
arbitrator; Supreme Court 
of New South Wales 
Mediator Panel 

Sydney $7,000 per day; $700 per 
hour 

Mary Walker 

Member of the 
International Mediation 
Institute Standards 
Commission; member of 
Australia International 
Dispute Centre Mediation 
Panel; Chair of the Law 
Council of Australia Federal 
Litigation 

Sydney $4,850 per day; $485 per 
hour 

 

* These proposed day rates are provided for information purposes only and are subject to change.  Candidates have proposed their day 
rates based on different assumptions, terms and conditions.  Other fees, terms, conditions and discounts may also apply.  Accordingly, 
these rates should not be relied on by Customers or Access Seekers for any purpose, including making comparisons between candidates.  
A complete statement of the fees, terms, conditions and discounts that apply in respect of each Pool Member will be set out in a schedule 
to their Pool Member Terms of Appointment.  

In regard to table above: 

• ACICA means the Australian Centre of International Commercial Arbitration 
• ACDC means the Australian Commercial Dispute Centre 
• CIArb means the Chartered Institute of Arbitrators  
• IAMA means the Institute of Arbitrators and Mediators Australia 

CVs for each of the candidates are set out in Attachments A to L, respectively. 
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4  Consultation 
nbn is seeking the views of Customers and Access Seekers in accordance with the SAU on candidates 
for nomination as a Pool Member.  In particular, nbn is seeking responses from Customers and 
Access Seekers on whether Customers and Access Seekers have any comments regarding nbn’s 
proposed candidates for nomination as Pool Members. 

Please note Customers are not required to make submissions.     
 

* * * * * 
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Attachments A – L 
See attachments for CVs for the following proposed candidates: 

  

David Levin QC 

Greg Thorpe 

Ian Harley Bailey SC 

Michael Shand QC 

Michael Sweeney QC 

Philip Argy 

Raymond Finkelstein QC 

Tony Samuel 

Mark Dempsey SC 

Dr Annabelle Bennett AO SC 

Dominique Hogan Doran SC 

Mary Walker 
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